IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

In re: Chapter 11

)

15t Hospitality, LLC, ) Case No. BK 22-41002-TLS
)
Debtor. ]
)
)

Tax 1.D. No. 20-5583031

9013:1 NOTICE
NOTICE IS HEREBY GIVEN TO ALL PARTIES IN INTEREST that Debtor filed its:

A. MOTION FOR ORDER PURSUANT TO 11 U.5.C. §§ 105(a), 363, FED. R. BANK P. 6004,
AND LOCAL R. BANK. P. 6004-1: (1) AUTHORIZING AND APPROVING THE SALE OF
CERTAIN ASSETS OF DEBTOR FREE AND CLEAR OF LIENS, CLAIMS, INTERCSTS,
AND ENCUMBRANCES; (I1I) APPROVE AUCTION AND BID PROCEDURES AND (11)
GRANTING RELATED RELIEF
NOTICE IS FURTHER GIVEN:

1. That the last day to object or resist the above referenced filings is April 17, 2023.

2. That if the objection/resistance period expires without the filing of any objection or resistance,
the Bankruptey Court will consider entering an Order approving the referenced filings without funber
hearing.

Respectfully submitted

1" Hospitality, LLC.

By: {a! Parrick R, Turner
TurNER LEGAL GROUF, LLC
Patrick Tumer (NE Bar No. 23461)
139 5. 144 Street, Suite 665
Omaha, Nebrasks 68010
Telephone: (402) Mme wmum

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEBRSAKA
Inte: ) Chapter 11
1st Hospitality, LLC, W Case No. BK 22-41002-TLS
Debtor. W
Tax 1.D. No. 20-5583031 “

AND BID PROCEDURES
RELATED RELIEF

COMES NOW 1* Hospitality, LLC, (the “Debtor™), as debtor and debtor-in-possess
gocnéns_uua chapter 11 case (the “Chapter 11 Case"), requests entry of an order authorizing and
approving the sale of certain assets free and clearing of liens, claims, interests, and encumbrances authorized
by this motion pursuant 10 sections 105(a), 363(b), and 541 of 11 of _sn United States Code (the
“Bankruptcy Code"), Rules 6003 and 6004 of the Federal Rules of B dure (the “Bank
Rules") and Rule 6004-1 and 9013-1 of the Nebraska Rules of mﬁuﬂnv,&. mao&:-o (the “Locel minmd
In support of this motion (the “Motion™), Debtor respectfully represents as follows:

Jurisdiction and Ven

1. OnNovember 22, 2022, (the “Petition Date™), Debtor filed a voluntary petition for relief under
chapter 11 of the Bankruptey Code.

2. This Court has jurisdiction over this case 10 28 U.S.C. §1334, Venue is proper in this
Court pursuant 1o 28 U.S. C. §§ 1408 and 1409. Debtor continues to operate its business as Debtor and
debtor-in- ﬂaﬂuﬂns pursuant to §§ 1101, 1 _33 and 1108 of the Bankruptcy Code. No party has

d the app of a trustee or iner in the Chapter 11 Case, and no committees have been
Euno_:-& or designated. This is a core proceeding pursuant to 28 US.C. §§ 157(b)(2)(A) and (O), n__u
Debtor consents 1o entry of a final order by the Court in connection with this Application to the extent
later determined that the Court, absent consent of the parties, cannot enter final orders or judgments in
connection herewith consistent with Article III of the United States Constiwtion.

Debior’s Background
3. Debior is a hotelicr that operates a hotel located at 117 Cody Avenue, Alliance, NE 69301.

4, Aswith millions of businesses throughout the United States in the past three years, the COVID-
19 epidemic has taken its toll on Debtor’s operati This was and is parti ly true for the hotel industry
as a whole, which saw a nearly unriveled downturn in business, leading one commentator to state, “as the
COVID-19 crisis progresses, the impact tothe travel industry is nine times worse than 9/11, with forecasted
occupancy rates for 2020 hitting record lows worse than rates in 1933 during the Great Depression.”!

1 https:iwww hotel dies-break-d id-19-s-impact-hotel: -l




IN THE MATTER OF
1% Hospitality, LLC
Case No. BK 22-41002
Muotion to Sell

Building on this economic d ion, another has noted that “the hotel and hospitality
industry is not expected to make a full recovery until 2024 after being devastated by the coronavirus
pandemic.™®

5. During the Pandemic, Debtor isingly saw a d in and rates,
though Debtor did not see a propertionate reduction in its ung wﬂ.:nn ae__u ons. Debtor and the City of
Alliance were not immune to these chall and Debror, ul 1 under the terms of its loan

with Unity Bank and Debtor was left with little choice other than to seek protection under Chapter 11 inan
effort to restructure and reduce its secured debis.

6. Following consultation with Unity. Bank, Debtor's senior lender, Debtor has reached the
conclusion that it is in the interests of Debior, its estate, and the creditors thereof, to sell cenain assets
described herein pursuant to public auction.

7. DEBTOR PROPOSES TO SELL ALL OR SUBSTANTIALLY ALL ITS ASSETS
INCLUDING THE HOTEL AND ITS CONTENTS LOCATED AT ITS INVESTMENT PROPERTIES
LOCATED AT 117 CODY AVENUE, ALLIANCE, NE 69301 (THE “PROPERTY™),

8. At this time, Debtor has not identified a specific buyer of assets. Debtor intends to auction its
Assets by way of public auction as described herein. As such Debtor is not, by this Mation, seeking
authority or permission to sell the Property to any panicular person or entity on a {inal, non-reviewable
basis at this time end will, pursuant 1o the procedure herein, request that the Coun set o sale hearing
following the conclusion of the auction to approve the sale as determined at the auction.

9. The proceeds realized from any sale of assets will be used to first reduce Debtor's secured
creditors (described below). At this time, and until a sale cccurs, Debtor cannot z..uuasu_.:. state or describe
the extent to which the proceeds of sale will be used 1o benefit each class of creditors in this Chapter 11
Case, other than 1o submit that a reduction in secured debts leaves open the possibility of distributions to
priority and unsecured creditors.

10. The extent of the debtor's liabilities can be briefly described as follows:”

Amou Basi
Creditor Type Security nt s

DOT and UCC on all

Unity Bank Secured as5els, 51,136457.16 | Scheduled
DOT and UCC on all

Northeast Bank Secured assets, $424,986.00 Scheduled

Jayant Shan Secured DOT on Real Estate Unknown Scheduled

2 hupasiwww ysnews comsiews nationsl ‘anigleni 202101277 irus-pandemic-sets-hotel- mdusory - back-

Hiyears.reporfinds

u_.a_EmEam:.a&%;&_a_wa _:_amau.. :.mwwm.x_ =.E= nﬁ.:ﬁzn 5335..2_. U&.o:cgg

‘hedules, and clai . this list does nat s to the validity, all
amount, or enforceability of any claim. Debtor reserves all rights and n.n_.n.sa it possesses 10 any asserted claims
scheduled or filed in this Chapier 11 Case,
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IRS Secured Tax Lien $56,241.80 Claim
IRS Priority Nene $122,104.73 Claim
IRS Unsecured None $40,766.47 Claim
Box Butte County
Treasure Secured Tax Lien $203.07 Claim
Nebraska Department
of Labor Priority None $572.31 Claim
Nebraska DOR Secured Tax Lien $59,707.98 Scheduled
Other Secured
Creditors Secured UCC on All Assets Unknown Scheduled
Other Priority Creditor | Priority None Unknown Scheduled
Other Unsecured
Creditors Unsecured None $16,027.96 Scheduled

11. As this is a sale of all or substantially all Debtor's assets, there are unlikely 1o be sny assets
remaining of any appreciable value following the sale proposed hereby, other than possible causes of action
under Chapter 5 of Title 11 of the Bankruptey Code.

12. Debtor can project that there will be closing costs, real estate commissions, and other
admin ve expense claims associated with the sale of the Property and Debtor's bankruptcy case, but
specific amounts are not available at this time.

the amount of taxable income Debtor may
incur taxable income as a result of the sale.

13. At this time Debtor cannot reasonably determi
realize from the sale. However, it is possible that Debtor w

14, Unesq has a sound justification for _._._osun 1o sell all or substantially all its asscts outside the
scope of a discl and plan of

. First, as pant of ongoing effonts to address and resolve o pending motion for relief from the
automatic stay filed by Unity Bank, Debtor has agreed to conduct a public auction of its
assets in an effort to avoid foreclosure proceedings in the event Unity Bank's motion is
granted.

b. Second, Debtor's operations are insufficient fund its ongoing operations and Debtor
cumently requires cash infusions from its owners to maintain operations.

c.  Third, while Debtor believes future income could increase, the ongoing cash infusions are
less and less feasibly as times goes by.

d. Fourth. Debtor believes that a controlled sale of an operating hotel is far more beneficial
to Debtor and its state then would be a foreclosure of a shuttered business.

¢, Lastly, Debor believes its assets will gamer the most value when sold together, a5 a going
concern, rather than piecemeal or through a chapter 7 liquidation sale.
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Debtor therefore submits that a i sale of assets is much preferrable to the likely prospect
of a foreclosure sule and that Debtor's decision 1o liquidate is both 2 reasoned and sound business decision
at this time.

15. Debtor obtained limited title reports on the Property from Missouri Rive Title. A copy of this
title report is attached hereto s Exhibit “A™.*

Authority to Sell Free and Clear of All Liens, Clai brances

16. Through this Motion, the Debtor seeks entry of an Order Authorizing and approving the
proposed Auction and Bid Procedures (the “Auction Procedures™) anached hereto as Exhibit B,

17. The sale should be authorized pursuant to mwmu.“cx; of the Bankruptcy Code. Pursuant to
§105(a), a bankruptey court “may issus any order process or jud that is Y OF appropriate to
cary out the provision of {the Code].” Additi mumu?u:c provid E relevant pant, that
Debtor, after notice and a hearing, Enu_ use, sell, or lease, ﬂ:ﬁ. than in the ordinery course of business,
property of its bankruptey estate.

18. The proposed use, sale, or lease of propenty of the state may be approved under §363(b) if itis
supported by sound business justification. See e.g. Meyers v. Martin (In Re Martin), 91 F.3d 389, 395 (3rd
Cir 1996); Ir ional Creditors of Coni [ Air Lines, Inc. v. Continental Air Lines, Inc. {In Re
Contiriental Air Lines), 780 F.2d 1223, 1226 (5th Cir. 1986) (“[FJor [a] debtor-in-possession . . . to satisfy
its fiduciary duty to the . . . creditors, and equity holder[s], there must be some articulated business
justification for using, selling, or leasing the property outside the ordinary course of business.” Jd).

19. In reviewing a proposed sale of assets, a bankrupicy coun should give deference to debtor's
business judgment. Esposita v. Title Ins. Co. (In re Fernwood Mkis.), 73 B.R. 616, 621 n.2 (Bankr. ED.
Pa Smd. _F_m... n,__._______q_anwhau..__qnﬁ Corp., 72 B.R. 628, 631 (Bankr. N.D. Tex. 1987) (“A w_.uchu_nu._ Judge
has di in approving a § 363(b) sale of property of the state other than in the ordinary
course of business, but the movant .._E— articulate some business justification for the sale™). See alse
Stephens Industries, Inc. v. McClung, 789 F.2d 386 (6th Cir. 1986); [n re Channel One Communications,
Ine., 117 B.R. 493 (Bankr. E.D. Mo. 1990).

20. In addition to showing & business justification, Debtor believes that courts, when reviewing a
sale under §363, should also examine whether: (a) the price is fair and reasonable; (b) the purchaser has
acted in good faith; and (c) adequate notice was provided. [n re Channel One Communications, Inc., 117
B.R. at496. :

21. By virtue of the fact that the Sale to the Successful Bidder(s) will be subject to a public auction
subject to credit bids, the good faith of the § ful Bidder(s) and the 1 of the purch
price will be, per se, established. 1f necessary, Debtor will presemt evidence that the sale hearing regarding
the final approval for sale of the Property that the sale is fair and reasonable. Debtor will also, if necessary,
present evidence to establish that any sale of the Property will have been made and negotiated in good faith.

* Inclusion of liens and notices of record herein do not constitute an admission as 1o the validity or enforceability of
the same. Debtor reserves all rights and defenses it possesses to any asserted lien or claim.
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22. The Court may review a proposed sale to determine whether parties received adequate notice
of this Motion. Debtor will provide adequate notice of the hearing on this Motion by providing notice to
all creditors in Debtor's case (the “Sale Notice™). The Sale Notice is reasonably calculated to provide
timely and adequate notice 1o Debtor's major creditor constinencies.

23, Based on the forgoing, the sale satisfies all the requisite conditions for authorization under
£363(b) of the Bankruptcy Code

24. Section 363(f) of the Bankruptcy Code provides: “The trustee / debtor-in-possession may sell
propenty under subsection (b) or (c) of this section free and clear of any interests in such property of an
entity other then the state, enly if: (i) applicable non-bankrupicy law unﬂ.:.u sale ewm_.nruqoﬁﬂa__ free and
clear of such interests; (i) such entity consents; (iii) such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value of all liens on such property; (iv) such interest is
in bona fide dispute; or (v) such Qca__ could be pelled, in a legal or equi ding, to accept a
money satisfaction of such interest.”

25, Debtor submilts that, with respect to exch such interest, at least one of the five conditions of
§363(f) is satisfied. Debtor accordingly will ultimately requests suthority to convey the Property to the
eventual wa..._...a free Ea clear of all _,Bw. claims, interests, and encumbrances, whether or not such right is
reduced to judg idated idated, fixed, conti matured, d, disputed, undi d

legal, equitabl 5:«3.2 d d claims ("] )

The Sale Will Satisfy the

26. Section 363(c) of the Bankruptey Code provides: Notwith fing any other provision of this
section, at any time, on request of an entity that has an interest in property...to be used, sold, or leased, by
the trustee, the court, with or without a hearing, shall prohibit or condition such use, sale, or lease as is
necessary to provide adequate protection of such interest. Debtor submits that eny Interests attached 1o the
Property shall be adequately protected buy have such Interests attach to the proceeds realized from the sale
with the same validity and priority as they had on the Petition Date.

27. Section 363(m) of the Bankruptcy Code provides that the “reversal or modification on appeal
of an authorization under subsection (b) or (c) of this section of a sale or lease of property does not affect
y of & sale or lease under such authorization to an entity that purc or leased such property in
, whether or not such entity knew of the pendency of the appeal, unless such suthorization and
such sale or lease were stayed pending appeal.”

28. The Bankruptcy Code docs not define good faith, However, “[t]he criteria 1o be considered
when making an evaluation of good faith are almost universally stated as follows: *[tJhe requirement that
a purchaser act in good faith . . . speaks tothe integrity of his conduct in the course of the sale proceedings.
Typically, the misconduct that would destroy 2 . . . good faith status at a judicial sale involves fraud,
collusion between the purchaser and other bidders or the trustee, or an attempt o take grossly unfair
advantage of other bidders."™ In re Apex Oif Co., 92 B.R. 847, 869 (Bkrtey, E.D. Mo. 1988) (quoting In re
Rock Industries Machinery Corp,, 572 F.2d 1195, 1998 (Tth Cir. 1978)).




EASEMENTS AND RESTRICTIONS OF RECORD:
NOT RESEARCHED
Effective Date: October 21, 2022 at 8:00 am
Nebraska Title Company
Ui )

By
Registered Abstracter

Please direct inquiries to: Brandon Harder

NOTE: THIS IS AN INFORMATIONAL TITLE REPORT

This report is not a guarantee or warranty of title, nor is It an abstract of title, nor Is
this a commitment to provide, nor does it provide title | Liabillity her d
is expressly limited to the sum of $1,000.00.
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UNITED STATES BANKRUPTCY C
DISTRICT OF NEBRSAKA
Inre: ) Chaper 11
)
1st Hospitality, LLC, ) Case No. BK 22+

Debtor.
Tax LD. No. 20-5583031

EXHIBIT B TO MOTION

Assets to be Sold
All assets of Debtor are being offered for sale (the “Assets™), including
(1) all assets identified in the Debtor® bankrupicy schedules;
(2) all inventory, whether finished, work in process or raw ma
(3) all imellectual property rights;
(4) all contractual or leasehold rights 1o be assume and assigne
(5) all assets acquired by the Debtor after the filing of this ban
Provided however, that Debtor, unless otherwise agreed to in writing,
gecounts receivable, causes of action possessed or owned by Debto
thereto), causes of action existing under the bankruptcy code, inclw
recoveries related thereto); and any assets that have been sold by [
bankruptcy case.
Auction, Generally
Debtor will conduct a public auction of Debtor's assets located at 117 ¢
(the “Property”") through Seot Moore and Lee and Associates {“Auctionee!
over the auction in 8 commercially reasonable manner. The suction sh
Aueti ot
The Property will be sold at public auction 1o be conducted on May 1

closing of the Auction or an alternate date agreed upon in writing, and at
agreed upon by the Debior and Auctioneer.
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ualification of Bidders

Unless otherwise ordered by the Bankruptey Coun, for cause shown, or as otherwise determined by Debtor
in consultation with Unity Bank and Auctioneer, in order to participate in the Bidding Process, each
interested person or entity must meet the below requirements 1o be considered a Qualified Bidder:

a. At the time of the Auction, any Qualified Bidder, in order 1o receive a bid number, must:
i. Provide written evidence of the a.&nq s proof of funds, which may be in the form of a

pre-qualification letier without any fi ies, current bank
swomn financial statements, and the like.

ii. deliver to an enforceable Auctioneer a Purchase and Sale Agreement (“Sale
Agreement””) executed by such bidder, which does not contain any finencing
contingencies, a copy of which is attached hereto as Exhibit A.

iil. A deposit (2 "Deposit™) in the amount of $5,000.00 immediately availeble funds
payable to Debtor, which shall be: (i) if by centified check, retained by the Auctioneer
and/or Debtor's attormeys; or (i) if by wire transfer, held in escrow by an escrow
company designated prior to the Auction Date by Debtor, not subject to the claims,
liens, security interests or encumbrances of any party, except as specified herein,
Deposits shall be retumed to all Qualified Bidders other than the Successiul Bidder(s)
end the Back-up Bidder(s): (i) if by cenified check, at the time the Auction closes; or
(it) if held by the escrow company, within three (3) business days after the close of the
Auction. If the sale of the Assets to the Successful Bidder closes, the Successiul
Bidder's Deposit shall be applied to the purchase price at closing in sccordance with
the purchase agreement between Debtor and such Successful Bidder, and, within three
(3) business days after the closing of the Sale to the Successiul Bidder, the Back-up
Bidder's Deposit shall be retumed. If a Successful Bidder fails to consummate an
approved Sale because of @ breach or failure to perform on the part of such Successful
Bidder and Debtor is not then in material breach of the purchase agreement, Debtor
will not have any obligation to return the Deposit deposited by such Successful Bidder
and such Deposit will irrevocably become the property of Debtor and shall not be
credited against the purchose price of the subsequent buyer (in addition 10 Debtor
reserving all other rights and dies against the S ful Bidder). In such
instance, the Back-up Bidder's deposit shall be applied to the purchase price at closing
of the Sale with the Back-up Bidder.

b. Debtor may 335._ waive, or impose additional Panti ion Requi for cenain
Panicipants in its sole and absolute discretion or at ;.5 request un the seller, here the
Debtor.
Due Dili
Debtor shall afford each interested panty due m___mn_#d access 10 the Assets and Debtor” business. Due
diligence access may include Bs may be scheduled by Debtor, zecess to data
Tooms, on-site inspections and such gwnaamsﬂ« thatan i i party may bly request. R

for due diligence materizls'inspections must be directed to the Auctioneer and/or Debtor. The Auctioneer
may conduct one or more open houses at the Property as well,
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Right to Credit Bid

Unity Bank may make one or more credit bids for some or all of the Assets securing their allowed claims
10 the fullest extent permitted by §363(k) of the Bankruptcy Code. Unity Bank shall be permitted to credit
bid all or a portion of their respective debts as part of their respective or collective credit bid at er prior to
the Auction (defined below), subject to §363(k) of the Bankruptey Code, and shall not be required to post
a Deposit in any case. A credit bid by Unity Bank (as to any pontion(s) of the Assets or all of the Assets)
and all higher credit bids made by Unity Bank during the Auction shall be deemed in all respects equal in
value, and in its economic effect on Debtor’s estate, to an all-cash bid in an amount equal to the face value
of such credit bid on a dollar-for-dollar basis. Provided however that the total accepted credit bid or bids
of the Lenders can never exceed the amount Unity Bank is owed, plus any recoverable fees as of the auction
date and any essessments of costs and expenses allowed by order of the Bankruptey Court under 11 US.C
§506(c).

Subject to §363(k) of the Bankruptcy Code, Unity Bank may credit bid notwithstanding that  final order
allowing such Unity Bank’s claims against Debtor may not be entered prior to the Auction. To the extent
necessary, the Bankruptey Court 33._ estimate the amount of Unity Bank's claim(s) pursuant 1o 11 U.S.C.
§502(c) for purp ofd ini i amount of credit bid(s).

Other than as set forth in this section, d in the Bidding Procedures to the
contrary, nothing herein will in any way impair, alter o otherwise afTect the right of the Lenders to “credit
bid" pursuant to §363(k) of the Bankruptcy Code.

“As s, Where Is”

The sale of the Assets shall be on an “as is, where is” basis and without representations or warranties of any
kind, nature, or description by Debtor, its agents or its estate, other than a warranty of title. By submitting
a bid, each Qualified Bidder shall be deemed to acknowledge and represent that it has had an opportunity
o nonmcﬂ any and all due n_.:un:on regarding the Assets prior to making :m offer, that it has relied mn_na._

upon its own ind dent review, i and/or inspection of any d andfor the Assets in
asw__.w its bid, and En— = did not rely upon any written or oral P

or .i.n_u&n;xuﬁr _Eu__nu by operati ew_siﬂ. herwi lin
the Assets, or the ofany i P in ion th hor the __.rcn_..._e na.xvn

as expressly stated in these Bidding Procedures,

Free and Clear of Any and Al

Except as otherwise provided in the 5 ful Bidder's purch all of Debtor’ right, title and
interest in and to the Assets subject thereto shall be sold free eun clear of any pledges, liens, security
interests, encumbranees, claims, charges, options and interests thereon other than any implied restrictive
covenants that run with land (collectively, the “Interests™) to the maximum extent permitted by §363 of the
Bankruptey Code, with such Interests to attach to the net proceeds of the sale of the Assets with the same
validity and priority as such Interests applied against the Assets, which proceeds shall be paid direcily to
Unity Bank, to the extent of Unity Bank's secured prepetition indebledness and any post-petition
indebledness allowed by order of the Bankrupicy Court, end any remaining proceeds shall be paid to the
Debror.
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The Auction a

An auction (the “Auction”) shall be conducted at a time and place 10 be identified and beginning at 10:00
a.m. (Central Standard Time) on May 15, 2023, or such other place and time as Debior shall notify all
interested parties.

At the Auction, bidding will begin at the purchase price stated in the highest or otherwise best Qualified
Bid (the identity of which shall ru n:uoE.__nnn E. Eu >=n=9__nnq and’or Debtor at _yn commencement of
the Auction), and will sut 10 be d ined at the di ion of
Debior in consultation with Auctioneer, The .uan_._._m shall be continuous and competitive and shall not end
until all bidders have submitted their last and best offers. Qualified Bidders will be permitted to increase
their bids at the Auction, in accordance with the terms hereof, as many times as they wish.

As soon as practicable afler the conclusion of the Auction, Debtor shall, with the consultation with Unity
Bank and the Auctioneer identify the highest or otherwise best offer(s) for the Assets (to the extent any
such bid is acceptuble to Debtor each a “Successful Bid" and cach bidder making such bid, 3 “Successful
Bidder”) and the second highest and best offer for the purchase of the Assets (the “Back-up Bid" and the
bidder making such bid, the “Back-up Bidder™); provided b , that the selection of a Successiul Bid
that is for less than the amount of any eredit bid or bids offered by Unity Bank or that could be offered by
Unity Bank for the Assets or any pertion thereof is subject to the Lenders’ consent.

Debtor shall sell the Assets to any Successful Bidder only upon the approval of a Successful Bid by the
=m=§.ﬂ§. Count after the Sale Hearing. Debtor’ presentation of a paricular Qualified Bid 10 the

picy Court for approval does not itute Debtor” D of the bid, Debtor will be deemed
to have accepted a bid only when the bid has been approved by the Bankruptcy Court at the Sale Hearing,

Sale Hearing

A hearing to approve the Sale (the “Sale Hearing™) will be scheduled and noticed by separate order of the
Bankrupiey Court. At the Sale Hearing, Debtor, in consultation with Unity Benk, may present any
Successful Bids to the Bankruptey Court for approval or, in the event of any default by any such Successful
Bidder, the Back-up Bid. Debtor reserves all rights not to submit any bid that is not acceptable to Debtor
for approval to the Bankruptey Court. Following the approval of the Sale of all or a portion of the Assets
to any Successful Bidder at the Sale Hearing, if such Successful Bidder fails to consummate an approved
Sale, Debtor shall be authorized, but not required, to deem the Back-up Bid (including a credit bid by Unity
Bank), as disclosed at the Sale Hearing, the Successful Bid, and Debtor shall be authorized, but not required,
to consummate the sale with the Back-up Bidder without further order of the Bankruptey Court. Debtor,
in the exercise of its business judgment, in consultation with Unity Bank, reserve its rights to change the
date of the Sale Hearing in order 1o achieve the maximum value for the Assets without notice other than by
of the adj at the Sale Hearing.

Objections, ifany, to the Sale shall be filed on the docket of the Bankruptey Court and shall be served such
that each objection is actually received by Debtor and any other pasties so ordered by the Bankruptcy Court
on or before any date established by the Bankruptey Court.
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Modificati
1f mecessary to satisfy fiduciary duties, Debtor, in consultation with Unity Bank, may amend or supplement

these Bidding Procedures at any time in any manner that is consistent with these Bidding Procedures and
will best promote the goals of the auction.
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this "Agreement") is made and entered into as of
(the "Effective Date”), by and between . (the "Seller™) and
("Purchaser”) with reference to the following.

RECITALS

Al Seller has commenced cases (leed case number 22-41002-TLS) (the "Bankruptcy Case")
under Chapter 11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101 er seq., as amended (the
"Bankruptcy Code") by filing a voluntary petition in the United States Bankruptey Court for the District
of Nebraska (the "Bankruptey Court"). The date of of the Bankruptcy Case is referred to
in this Agreement as the "Petition Date,”

NOW, THEREFORE, in ideration of the foregoing and the ag; of the parties set forth
herein, Seller and Purchaser agree as follows,
1. PURCHASE AND SALE OF ASSETS. On and subject to the terms and conditions stated in this
Agreement, Seller shall sell to Purchaser the Assets identified in Exhibit A (the "Assets") 1o Purchaser and
Purchaser shall purchase the Assets from Seller

3.1 Payment. The purchase price (the "Purchase Price”) for the Assets will be the sum of
3 . The Purchase Price will be payable
by wire transfer of immediately available funds at the Closing described below.

3.2 Deposit. Purchaser has delivered by certified check or deposited by wire transfer with Seller's
Counsel or DRI Title and Escrow (“Escrow Company”), the sum of $5,000, in the form of cash or other
immediately available funds payable to Seller (together with all interest thereon, the "Deposit”) to be held
in escrow. At Closing, the Deposit shall be delivered to the Seller and credit it against the Purchase Price
or shall return the Deposit before then as set forth herein.

3.3 Real Estate Taxes. Total real estate taxes for 2022, due and payable in 2023 shall be prorated
on an annual basis as ofthe Closing Date and credited to Purchaser at closing, and real estate taxes thereafter
shall be the responsibility of the Purchaser,

3.4 Recording Fees. It is contemplated that this sale is governed by a court order entered pursuant
to the United States Bankrupicy Code and the sale of Seller’s real property is no subject to the Nebraska
Documentary Stamp Tax fees pursuant to Neb. Rev. Stat, §76-902.

4.1.1  Asls/ Where Is. The sale of the Assets shall be on an “as is, where is” basis and
without representations or warranties of any kind, nature, or description by Seller, its agents or its
bankruptcy estate, other than a warranty of title. By submitting this contrect, Purcheser shall be deemed 1o

acknowledge and represent that it has had an opportunity to conduct any and wz due diligence Bne.u_na
the Assets prior to making its offer, that it has relied mn_n_w upon its own inds review, it

and/or inspection of any documents wﬂ_.__oq»*ﬁ Assets in !eru its bid, _En_ that it did not rely vpon any
written or oral T -, whether express,
implied, ew operation of _us. or Qroﬁsmn. regarding the bmuq_m or the completeness &.Ec. information
provided in connection th ith.  After ion of this A there will no further right of
inspection of the Property until after the Closing contemplated wnn.S... provided however, that Purchaser
may be entitled to a final walkthrough of the property to ensure that no material damage to the Property has

i between the ion of this Ag and the Closing.

4,2 Purchaser's Representations and Warranties. Purchaser represents to Seller that, as of the
Effective Date:

421 nization. Purchaser is duly formed, validly existing and in good standing
under the laws of the state of its organization.

422 Authority/Consent. Purchaser possesses | all Bnc.u:n power and authority, has

1aken or will by Closing have taken all actions required by its and applicable law,
and wuu obtained all azuﬁpa._ consents, 1o execute and deliver this Agreement and to aaam..aq..»_n the
lated in this A

4.23 Noture of Transaction. The purchase ofthe Assets is not contingent upen financing
of any nature or kind.

5.1 Insurance. Any risk of loss to the Assets shall be bome by the Seller until the Closing Date.
In the event, prior to closing, the strucwres on the Propenty are ially d d by fire, expl or

any other cause, Purchaser shall have the right to reseind this agreement, and Seller shall refund the Deposit
to Purchaser. Purchaser agrees to provide his own hazard insurance.

ions to Close. Purchaser’s obligation to purct
the bumnﬁ is subject to satisfaction on or before the Closing Date (as such date may be extended as uaq_n_&
herein) of the following conditions, any of which may be waived in writing by Purchaser in Purchaser’s
sole and absolute discretion:

6.1.1 Covenants. Seller shall have performed and ebserved in all material respects all
covenants of Seller under this Agreement.

6.2 itions Precedent 1o Seller's Obligation to Close. Seller's obligation to sell the Assets is
subject to satisfaction, on or before the Closing Date (as such date may be extended as provided herein) of
the following conditions, any of which may be waived in writing by Seller in Seller’s sole and absolute
discretion:

6.2.1 Covenants. Purchaser shall have performed and observed, in all material respects,
all covenants of Purchaser under this Agreement.




i . All representations and warrantics of Purchaser
set forth in this >.m3n.sn_= shall be true and correct in m: material respects as if made on the Closing Date.

Conditions. The obligaions of each Pany 10 consummate the transactions
oS.nBu_Enn_ by this Agreement shall be subject to:

6.3.1 ving Sale. The entry the Bankruptey Court shall have entered
a final ppeelable order authorizing the fi d-clear sale of the Assets to Purchaser pursuant to this

Agreement (the "Sale Order"), which among other things, pursuant to sections 105, 363 and 365 of the
Benkruptey Code that:

6.3.1.1 epp this A ond izes the sale of the Assets by Seller 1o
Purchaser on the terms set forth herein free and clear of liens pursuant 10 11 U.S.C. §363(D):

6.3.1.2 provides that the sale of the Assets vests Purchaser with all right, title
and interest of Seller in, to and under the Assets free and clear of all encumbrances and on an “AS IS"
and "WHERE IS" basis, without any representations or warranties of any kind (including no representations
or wamranties as 1o merchantability, fitmess or use) other than those specifically set forth in this Agreement;

6.3.1.3 finds that Purchaser is a good faith purchaser under section 363(m) of the
Bankruptey Code and is entitled 10 the protections thercof:

6.3.1.4 finds that the sale of the Assets 1o Purchaser pursuant to the terms of this
Agreement constitutes a transfer for reasonably equivalent value and fair considerntion under the
Bankruptcy Code and the laws of the states in which Seller is incorporated and any other applicable non-
bankruptey laws;

6.3.1.5 provides that the provisions of the Sale Order are non-severable and
mutually dependent; and

6.3.1.6 authorizes Seller to execute such other documents and instruments and
take such other actions as may be bl or to allow the ion of the
transactions contemplated hereby,

6.4 Fail

6.4.1 In the event that any condition precedent to Closing in this Section 6 has not been
satisfied on or before the Closing Date, then the party whose 33:5:« 1o Closing have not been satisfied
(the "Unsatisfied Party") shall give notice to the other of the condi litions which the Unsatisfied
Party asseris are not satisfied. In such notice the Unsatisfied Party m__w__ also elect either (i) to extend the
Clesing Date for a reasonable period of time (not to exceed twenty (20) days) to allow the satisfaction of
the applicabl dition, or (ii) 1o inate this A pon neither party shall have any further
rights or obligations hereunder (other than any obligations of either party that expressly survive
termination), except if such failure of a condition is due to a default by one of the parties, in which event
the non-defaulting party shall have those rights and remedies set forth in Ardele 9.

642 Ifthe i lated by this Ag closes, then the parties shall be
deemed 10 have waived any and all unmet or unsatisfied conditions, n__ﬁ‘ than any unmet 2 __.,S_E.R
conditions arising out of a breach by either panty of any of its reg and w

which the other party has no knowledge as of Closing.

7. CLOSING.

7.1 Closing Date. The ion of the i iplated hereby (the "Closing™) will
toke plece at the office of Seller's counsel in Omaha, Nebraska, within three business days afier entry of the
Sale Order by the Bankruptey Coun (ihe "Closing Date"). The Closing may be performed “by mail” so

as not to require the physicel presence of the parties at the applicable location.

. At the Closing, Seller will do, or cause 1o be done, the

7.2.1 Closing Documents. Seller shall execute, acknowledge (if necessary) and deliver

7.2.1.1 A Debror-in-Possession deed
7.2.1.2 A Bill of Sale; and
7.2.1.3 A centified, recordable copy of the Sale Order.

7.2.2 Possession. Seller will deliver possession of the Assets.

Closing. At the Closing, Purchaser will do, or cause to be done,
the q%os..__un

7.3.1 Pavment of Purchase Price. At Closing, Purchaser will pay 10 Seller the Purchase
Price, less the Deposit, in immediately available funds.

8.

8.1 Risk of Loss. Risk ofloss for damage to the Assets, or any part thereof, by fire or other casualty
from the Effective Date through the Closing Date will be on Seller, except for any damage or liabilities

caused by Purch its agents, rep ives, invitees, empl or

8.2 Damage. If, prior to the Closing, all or a material portion of the Assets is damaged by fire or
any other cause wi , Seller shall prompily give Purchaser written notice of such damage.
9. REMEDIES AND AD! A4

9.1 Seller Default, In the event Seller fails to perform any of its covenants in any material respect,
and such breach or failure shall continue H.Q. a peried of ten (10) Business Days after notice thereof from
Purchaser, then Purchaser’s sole and excl lics shall 1o i this Agr by giving written
notice thereof 10 Seller prior 1o or at the Closing, in which event the Deposit shall be returned 1o Purchaser,
n_ﬁ_ after the resurn to Purchaser of the U%Ea neither Seller nor Purchaser will have any further rights or

gations under this Ag except for any obli; that expressly survive ination. Innoevent
whatsoever shall Purchaser be entitled to any damages, rights or remedies against Seller as a result of any
default of Seller hereunder, other than as specifically set forth in this Agreement,




9.2 Purchaser Default. The parties acknowledge and agree that Seller &.S_._n be u_:.zﬂ_ _a
compensation for any detriment suffered if Purchaser breaches any of its
fails to perform any of its covenants in any material respeet but agree that it t would be ...x_.ﬁ_sna. 9:.2._—
to aseertain the extent of the actual detriment Seller would suffer as a result of such breach andfor failure.
Conseguently, _m Purchaser .Enanwu any of its or (other than breaches of
g from (i) nwhumnm in Purchaser’s knowledge and'or (ii) conditions or
events outside om Purchaser's Bsuo.;.u_n control), fails to perform any of its covenants in any material
respect, or otherwise defaults in its obligations hereunder, and such breach, failure or other default shall
continue for a period of ten (10) Business Days afier notice thereof from Seller (it being agreed, however,
that such notice and cure period shall not be applicable to {(2) Purchaser’s failure timely to deliver the Deposit
the Bank or (b) Purchaser's failure timely to consummate this Agreement), then Seller shall be entitled to
terminate this Agreement by giving written notice thercof to Purchaser prior 1o or at the Closing, in which
event the Deposit shall be imevocably retained by Seller. Nothing herein shall be construed as a waiver of
any other any of Seller’s rights and remedies afforded by law or equity, and may be exercised concurrently,
independently or successively.

10. B

10,1 ---Excluded--

11. NOTICES.

111 Written Motice. All notices, demands and requests which may be given or which are

required to be given by either party 1o the other party under this Agreement must be in writing.

1.2 Method of Transmittal, All notices, demands, requests or other communications required
or permitted to be given hereunder must be sent (i) by United States centified mail, postage fully prepaid,
return receipt requested, (ii) by hand delivery, (iii) by Federal ma_uﬂwm ora w_.B__B. nationally recognized
overnight courier service, (iv) by facsimile with both teleph and a ion copy
delivered E._ another method set forth in this Section, or ?._ by electronic mail, with receipt confirmed by
the receiving party. All such notices, demands, requests or other communications shall be deemed to have
been given for all purposes of this Agreement upon the date of receipt or refusal, except that whenever
under this Agreement a notice is either received on a day which is not a Business Day or is required to be
delivered on or before a specific day which is not a Business Day, the day of receipt or required delivery
shall ically be jed to the next Busi Day.

113 Addresses. The nddresses for proper notice under this Agreement are a3 follows:
If10 Seller:

With & copy to:

If 10 Purchaser:

‘With & copy t0:

Either party may from time to time by written notice to the other party designate a different address
for notices within the United States of America,

12, ASSIGNMENT,

Neither party shall have the right to assign this Agreement without the prior written consent of the
other, which consent may be granted or withheld in the sole and absolute discretion of the party whose
consent has been requested; provided, however, that nﬂnsm._un Purchaser shall have the right to assign this
Agreement 10 any entity that controls, is lied by or is under control with, Purck Any

of this Ag; in violation of the foregoing sentence shall, at the option omEn
nen.umn.muﬁn party, be void and without force or effect.

13. MISCELLANEOUS.

13.1  Entire Agreement. This A bodies the entire between the partics and
cannot be varied except by the written agreement of the parties and supersedes all prior agreements and
undertakings.

13.2  Modifications. This Agreement may not be modified except by the writien agreement of
the parties,

13.3  Gender and Number. Words of any gender used in this Agreement will be construed to
include any other gender and words in the singular number will be construed 10 include the plural, and vice
wversa, unless the conlext requires otherwise.

134 Captions. The captions used in connection with the Articles, Sections and Subscctions of
this Agreement are for convenience only and will not be deemed to expand or limit the meaning of the
language of this Agreement.

13.5 Successors and Assigns. This Agreement will be binding upon and inure to the benefit of

the parties hereto and, subject to Article 122, their respective legal rep and assigns.
13.6 Controlling Law, This A will be i under, g i by and eoforced in
accordance with the laws of the State of Nebraske.
13.7  Exhibits. All exhibits, h annexed i and addendn refered to herein

will be considered a pan hereof for all purposes with the same force and effect as if copied verbatim herein,




_w m Ebgolﬂ Seller E_n Purchaser have each been represented by counsel in

and preparation of this A fore, this A will be deemed to be drafted

_uw both Seller and Purchaser, and no rule of construction will be invoked respecting the authorship of this
Agreement.

3 In the event any onc or more of the provisions comained in this Agreement
(except the provisions re 1o Seller's obligations to convey the Assets and Purchaser’s obligation 1o pay
the Purchase Price, the invalidity of either of which shall cause this Agreement 1o be null and void) are held
to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or ity will not
affect any other provisions hereof, and this Agreement shall be construed as if such invalid, illegal, or
unenforceable provision had not been ined herein, provided, -, that the parties hereto shall
endeavorin good faith to rewrite the affected provision 1o make it (1) valid and (ii) consistent with the intent
of the original provision.

13.10 Time of Essence. Time is important to both Seller and Purchaser in the performance of
this Agreement, and both partics have agreed that TIME IS OF THE ESSENCE with respect to any date
set out in this Agreement.

13.11 Business Davs, "Business Day" means any day on which business is generally mansacted
by banks in the jurisdiction in which the Assets are situated. [fthe final date of any period which is set out
in any paragraph of this Agreement falls upon a day which is not a Business Day, then, and in such event,
the time of such period will be extended 1o the next Business Day.

13.12 No Memorandum; Confidentiality. Purchaser and Seller agree not to record this
A or any hereol. Purchaser agrees 1o hold the Property Information in stiet
nnﬁwn_na«.ﬂ_ and will not disclose such information to any person other than directors, officers, nn._u_S.ona
and agents of each, as well as to consultants, banks or other third parties working with Purchaser in

with the ion, in each case who need 10 wuns 2:.._._ _.__..a::w_.ou m&. the  purpose of
ing this ion, This probibition will not be appli required
by appli law, rule or lati uu._ will survive the 3._.35»_5: a?:_m bwﬂﬁsg for one E year,

but will not survive & Closing to Purchaser.

13.13 Anomevs' Fees and Costs. In the event either party is required to reson to litigation to
enforce its rights under this Agreement, the prevailing party in such litigation will be entitled 1o collect
from the other party all costs, expenses and attorneys’ fees incurred in connection with such action.

13.14 irnti [ . This >u3n§n3 may be executed in multiple
counterparts which shall together itute a single d , this A shall not be
effective unless and until all counterpart signatures have been aEEnR_ An unsigned draft of this
A shall not be dered an offer by cither party.

13.15 Waiver of Jury Trial. EACH PARTY HEREBY WAIVES TRIAL BY JURY IN ANY
ACTION, PROCEEDING, CLAIM OR COUNTERCLAIM BROUGHT BY EITHER PARTY IN
CONNECTION WITH ANY MATTER ARISING OUT OF OR IN ANY WAY CONNECTED WITH
THIS AGREEMENT, THE RELATIONSHIP OF SELLER AND PURCHASER HEREUNDER,
PURCHASER'S OWNERSHIP OR USE OF THE PROPERTY, AND/OR ANY CLAIMS OF INJURY
OR DAMAGE.

13.16 i undering. Purchaser hereby its i with all
anti-money laundering laws, including, without limitation, the USA Parriot Act, and the laws administered

by the United States Treasury Department’s Office of Foreign Assets Control, including, without limitation,
Executive Order 13224 (the "Executive Order”). Purchaser further represents (a) that it is not, and it is
not owned or controlled directly or indirectly by any person or entity, on the SDN List published by the
United States Treasury Depanment’s Office of Foreign Assets Control and (b) that it is not a person
otherwise identified by govemment or legal authority as a person with whom a U.S. Person is prohibited
from transacting business. As of the date hereof, a list of such designations and the text of the Executive
Order are published under the intermet website address www.ustreas.gov/offices/enforcement/ofac.
Purchaser covenants and agrees _n mn_:.ﬂ.a mu__o_. any ﬂ:.ﬂnugn or aEn_. evidence requested from time
to time by Seller in its P li with this Section.

h the mﬁ: isions of this Section shall survive Closing.

Notwi ding any other provision of this A

[signatures follow on next page]




IN WITNESS WHEREOF, the partics have exccuted this Purchase and Sale Agreement as of the

date first written above.

SELLER:

By:
Na
Ti

PURCHASER:

By:
Name:
Title:

FORM OF SALE ORDER

[to be attached]







